Fhly 1/10/66
Memorandum 66-2

Subject; Study Uk - Pietitious Iame Statute

At its last meeting, the Commission decided that the Fictitieus Name
Statute should be repealed and that applicants for certain licenses (whe
are now required te prove compliance with the Fiotitious Name Statute in
order to obtain their licenses} should be required to file substantially
identieal information with the appropriste licensing agency.

Attached are two copies of a tentative recommendation intended to
effectuate these decisions, Plesse mark any suggestisns you may have fer
revision on one of the copies for return te the staff at the February meeting.

Policy questions

The presant law requires that real estate brokers and salesmen, mineral
and oll brokers and salesmen, and check sellers and cashers prove cempliance
with the Fietitious Name Statute before they can obtain a license in a
fictitious neme, However, the pertinent provision dealing with yacht
and ship brokers merely provides that & breker cannot use a fictitieus
name unless he has been issued & license bearing such name, The tentative
recommendation requires that an applicant furnish certain infermation te
the appropriate llcensing agency befere any of the above lieenqas may he
issued te him in a fictitious neme,

No change is essential in the statute governing yacht and ship brokers
because that statute dees not incerporate by reference the Fictitious Name
Statute {(which we prepose to repeal)., Nevertheless, we belleve that sub-
stantielly the same statutory provision should be made applicable te the
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four classes of licensees, It should be noted that we are not imposing a
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more burdenscme regquirement on yacht and ship brokers using a fictitious
name because they are now reguired to comply with the Fictitious Name
Statute if they wish to "maintain" a suit on a cause of action arising out
of their licensed activity.

As noted below, the proposed legislation will not require check sellers
and cashers to furnish any more information than they now furnish to the
licensing agency. However, it will require the other licensees to provide
the licensing agency with more information than they now furnish to the
agency., Since the filing of a fictitiocus name certificate will impose
scme additionel burden on these licensees, we are concerned whether the
best policy might not be to dispense with the filing of the fictitious name
certificate altogether. However, we do not recormend this at this time.

We would like to send the tentative recommendation in its present form to
the appropriate licensing esgencies and the professional organizations
concerned and receive their reactions before we determine whether the filing
of the fiectitious name certificate is unnecessary.

Proposed Legislation

The new sections governing applications for licenses in a fictitious
name are substantially the same for the four licensed activities. The
wording used in subdivision (c)} of each proposed section (Sections 8936.1,
10159.5, and 10522.5 of the Business and Professions Code and Section 12204.5
of the Financial Code), prescribing what information must be filed with
the licensing board, is taken from Finaneial Code Section 12201 (check
sellers and cashers), which reads:

12201. An application for a licemse shell be in writing,
under oath, and in a form prescribed by the commissioner and shall
contain the name, and the address both of the residence and place
of business, of the applicant and if the applicant is a partnership

or assoclation, of every member thereof, and if a corporation, of
every officer and director thereof.
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Subdivision {c) of the proposed sections reads in substance:

{c) A person applying for a license or the renewal of a
license to engage in the business of a check seller or casher
who desires to have the license issued or renewed under =
fictitious name shall file a fictitious name certificate with
the application for the license or renewal of the license., The
fictitious name certificate shall be in writing, under ocath, and
in a form prescribed by the ccrmissioner and shall state the
fictitious name and the name, and the address both of the residence
and place of business, of the applicant and if the applicant 1s a
partnership or association, of every member thereof, and if a
corporation, of every officer and director thereof. The commissioner
shall designate the person or perscns who are required to execute
the certificate on behalf of a partnership, association, or corpora-
tion. The commissioner may include the fictitious name certificate
as a part of the application for the license or renewal of the license.
o license may be issued or renewed in a fictitious name unless the
certificate required by this section has first been filed with the
commissioner.

The information required under the proposed subdivision {c) is sub-
stantially the same as that required under the Fictitious Hame Statute.
However, subdivision (c) 1s more explicit regarding what is required of
corporations and imposes the additional requirement that the business address
of the applicant be listed in the certificate {the Fictitious Name Statute
merely requires the place of residence). Nevertheless, comparison of the
two sections will demonstrate that no significant additional burden is
imposed on the applicant in complying with the proposed subdivision.

Respectfully submitted,

John L. Reeve
Junior Counsel




TENTATIVE RECOMMENDATION
of the
CALTFORNIA LAW REVISION COMMISSION
relating to

TIE FICTITIOUS MNAME STATUTE

The Fictitious lame Statute--Civil Code Sections 2466-2L471--provides
that every person or partnership transacting business in a fictitious name,
or a designation not showing the names of the persons interested as partners
in the business, must file a certificate with the clerk of the county in
which the principal place of business is located and must subsequently have
the certificate published in a newspaper, The certificate must show the
name and place of residence of the person or partners transacting business
in the fictitious name. A new certificate must be filed and published on
each change in the membership of such a partnership.

The sanction for failing to comply with the Fictitious Name Statute is
that no action may be "maintained" on a contract made or & trensaction had
in a fictitious name until the fictitious name certificate has been filed
and published. The courts have interpreted "maintained" to mean that an
action may be commenced even if no fictitious name certificate has been filed
and published; but, if the defendant objects to the failure to comply with
The Fictitious Name Statute, the action will be abated until the certificate
has been filed and published., The objection is waived if the defendant fails
to make it either in his answer or by demurrer. If the defendant objects, the
defect can be cured by filing the certificate and making the necessary
publication prior to the actual trial of the case, If objection is made
and the required filing and publication are not made, the action must be

dismissed.
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The courts have said that the purpose of the Fictitious Name Statute
is to prevent fraudulent trading by providing a source from which persons
can learn with whom they are trading. However, since the statute has been
interpreted to permit the required f£iling and publication at any time prior
to trial, it does not protect against fraudulent trading. For the statute
to accomplish this purpose, it would be necessary to provide that any
transaction had in a fictitious name prior to the filing and publication of

the fictitious name certificate is either void or unenforceable. Such &

provision would be undesirable for it would create a trap for the unwary and

would provide a technical defense that would defeat many meritorious
causes of action.

Moreover, 1t appears that a fictitious name certificate iz not filed
and published in many, if not most, cases where business is transacted in a
fictitious name, And, even where the certificate is filed and published, it
is doubtful that many persons use the information contained in the certificate.
Since the Fictitious Name Statute does not protect against fraudulent trading,
its primary contribution might appear to be to assist in discovery when an
action 1s brought on a transaction entered into in a fictitious name. IHowever,
the California discovery statute, which was enacted long after the Fictitious
Neme Statute, provides a more ccmprehensive and economical. method of
obtaining the information needed when such an action is brought.

The Fictitious Name Statute imposes burdensome requirements, especially
in its application to large partnerships and those unincorporated associations
which are treated as partnerships for the purpose of determining liability.
This is particularly true with respect to the requirement that a new
certificate be filed and published on each change in the members of the
organization. Moreover, where the certificate was not filed and published,
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a large partnership with a fluctuating membership apparently would be
required, as a condition to maintaining en acticn, to file and publish a
series of certificates reflecting each change in membership during the
period covered by the transaction upon which the action is based.

The Fictitious Name Statute was enacted in 1872 as a part of the Civil
Code chepter on General Partnership. All of this chapter except the portion
dealing with fictitious names was repealed when the Uniform Partnership Act
and the Uniform Limited Partnership Act were enacted in 1929. The Uniform
Acts contain provisions that should be regarded as superseding the
Fictitious Name Statute in principle even though not technically repealing
it by implication. See Corporations Code Sections 15010.5 and 15035.5
(Uniform Partnership Act) and Corporations Code Section 15502 (Uniform
Limited Partnership Aci). These provisions of the Corporations Code relating
to the filing and publishing of information concerning general and Llimitead
partnerships provide all the protection to third persons that is today
necessary or desirable,

For these reasons, the Law Revision Commission has conciuded thet the
Fictitious Hame Statute is not of sufficient value to justify the expense
and burden it imposes on businessmen. Accordingly, the Commission makes the
following reccmmendations:

1. Civil Code Sections 2466-2471 (the Fictitious Neme Statute) and
Goverrment Code Section 26848 (which prescribes the fee for filing and
indexing a fictitious neme certificate) should be repealed.

2, The repeal of the Fictitious Name Statute makes it necessary to
revise provisions in other codes that make compliance with the Fictitious

llame Statute a prerequisite to obtaining a license as a real estate broker
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or salesman (Business and Professions Code Section 10159.5), minerel, ofl,
and ges broker or salesman (Businass and Professions Code Seetion 10522.5),
or check seller and casher (Firancisl Code Seeticn 12300.2). In addttion,
revision of the law relating to yacht and ship brokers 1z desirable, since
Section 8936.1 of the Business and Profagssions Code provides that no person
may act as a yacht and ship broker in a filctitious name unless his license
has been issued in the fictitious name, Howevef, an applicent for such a
license in his fictitious neme is not required to show that he has complied
with the Fictitious Name Statute.

The Ccumission recommends that the stgte ageneies regulating the particular
licensees mentloned ebove be reqguired to maintein a file contalning the fictitious
name eceriliicates of their licensees who cngage in busineso using  fietitious
newes, This will make evailable to the public the smme informaticn that now only
semetimes is available under the Fictitious Neme Statute end, et the same.time,
will relieve these licensees and cther businessmen of the cneroug burden of comply-

ing with thaet statute., The cost ¢f publicaticn of the fictitious name certiftcate -
in a2 newspaper will bhe eliminated, and the licensees required to provide

information for the Plles maintained by the state agencies will be gble

to do so with a minimum of expense and inconvenience, Moreover, the recom-
mended substitute for the Fictitious Name Statute will provide a mere
effective sanction than now exists in those cases where the statute apparently
serves some useful purpose, for the license will not be issued iﬁ a fictitious
name unless a fictitious name certificate has been filed with tﬂe state
agency and a license will be suspended or revoked if the licensee does business
in e fictitlous name without having firet filed such a certificate,

The Cormission's recommendetions would be effectuated tw the enactment

of the follewing measures L
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An act to repeal Chapter o {commencing with Section 2566} of Title 10 of

Part 4 of Division 3 of the Civil Code, te add Sections 8936,1, 10159.5,

and 10522.5 to, and to repeal Sections 8536.1, 10159.5, and 10522.5 of,

the Business and Professions Code, to 2dd Section 22204.5 to, and to

Tepeal Section 12300,2 of, the Financial Code, and to ropeal

Section 26848 of the Government Cote, reiating to fictitious names.

The people of the State of California do enmct as follows:

SECTION 1. Chapter 2 {commencing with Sectian 2166} of Title 10
of Part 4 of Division 3 of the Civil Code is repealed.
Comment, This chapter, consisting of Sections 2466-2171, is the
Fictitious Name Statute and ig repesled far the reasons previously stated
C in this tentative recommendation,
BNote. The sections to be repealed read as follows:

§2468. [User of fetiisus name to file and publish certificate:
Contents: Affidavit of publication.] Except 23 otherwise pire
vided in the nexs seetion every person transacting business in o0
State under 5 fetitions name and every partnership transacting
besiness in this State under a fetitious name, or a4 desigunalion
not showing the names of the persons interested ss partners in
such business, must file with the elerk of the conuty in whieh his
or its vrincipal plaee of busincss i situated, a certificate suls-
seribed and acknowledged in the manmer provided in Scetion 2468
of the Civil Code, stating that name in full and the place of resi-
denee of such person and stating the nanies in full of sil the mem-
bers of sach partnership and their places of residence,

Such subseribed and acknowledged cortificate must be publishad
sulsequent to the Mling thereed with the county clevk pursaand
to Government Code Section G064, in 2 newspaper puhlished in the
county, if there be one, and if there be none in suoh eouniy, then
in a nmewspaper ip an adjeining coanty. An affidavit shewing the
publication of swch certificate as in this seotion provided shall be
filed with the eounty clerk within 30 days after the completion
of sueh publieation, bat in no event shall seeh publicaiion be made
prior 1o the filing of suel covtificnte with the eounty eleri,

§2467. [Exception: Foreign commercial or banking partner.
ship.] A commercial or banking partnership, established ang
transacting business in o place without the United States, may,

C _ without filing the eertificate or maldng the publication preseribed
in the last scetfon, usze in this state the partnership name used Ly
it there, although it be fetitious, or do not show the names of
the persons interested as pariners in sueh business,
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§ 2483, [Signing and acknowledrment of coftificate: Time for
filing and publeation: Action mot maintzivable nniil certificate
fled.} The eertificate £iled with the clerk as provided in Seetion
24006 must be signed by the porsen therein referred to, or by
the partners, as the case may be, and acknowledged before some
oificer, authorized to take the acknewledgment of GONVEYANRes
of real property, by personally appearing before suel officer
nolwithstanding the provisions of Scetion 1195 of the Civil
Code. Where a business is hereafier commeneced by a persou
under & fietitious name or & partnership is herealter formed,
the certificate must be filed and the publication designated in
that seetion must be made withint one month after the commenee-
rient of such business, or after the formation of the partnership,
or within one month from the time desipnated in the apreement
of its members for the commenacement of the parinership, ‘Where
the business has been heretofore eondneted under a fietitious
name or where the partnership has been heretofore formed, the
certifieate must be filed and the publieation made within gx
nienths aiter the passage of this act. No person doing business
under a fietitious name, or his assignee or asaignees, nor any
persons doing business as partners contrary to the provisions of
this artiele, or their assigrice or assignecs, shall maintain any
action upoen or on account of any contract or eontraets made, or
transnstions had, nnder sneh fictitious name, or in their partner.
ship nome, in any conrt of this State until the eertificate has
Lean filest and the publieation has been made as herein roqnired.

§2469. [New ccrtificates on change of partmer.] On svery
elianege in the members of a partnership teansaetinge business in
this state nwder o fletitions nrsse, or & desienation whieh does
not show the names of the persons interested as partners in its
Inginess, exeept in the epses mentiored in soetion fwontv-lonr
hundred and sixty-seven, o new cortifiente must be fled with the:
eounty elerk, avd a new publication made os reuired by this
ariiele on the formatien of such parinerghip.

§2460.1. [Certificate of cessation ef doing business under
fictitions nome: Filing and publication: AfRdavit of ublication.]
Every person nnd cvery partnership transacting  business
this Btate under a fletitlens name, or designation nol showing
the names of the persons inderesterd as partners in snek busi-
ness, whe has filed 2 certifieate and enansed the publication and
fifing of e allidavit of publiention theresl aeeerding to the
provistons of this chapter, may, upon eeasing to use that name,
file a erriifieate of abandonment of name, stating the name in
Tuil and the place of residence ol snen nersoen, #nd stating
the mames in full of all the members of sueh partnership and
their plaees of residence. Sueh certifieate shall b signed by the
person therein referrved to, or by one or more of the partners, as
the ease roay be. '

Buch ecrtifiente must be published purseant to overnment
Code Beetion 6004, in a newspaper published in the county, if
there: be one, and if there be none in sueh sonnty, then in a
newspaper in an adjoining county. An afiidavie showing the
publieation of sneh certifieate shall %o Hled subsequent fo the
eortificate with the county elerk within 30 davs a2ffer the eom-
pletion of sueh paliiention.
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§2470. {Register of fictitious names: Butry of abandonment
of fictitions name.] Hvery ecounty elerk must keep n register of
the names of firms and pergons mentioned in the certificates filed
with him puwrssant te thix artiele, entering in alphabetien? order
the name of every sueh person who does business nnder a fien-
ticus name, and the fictitions nare, and the pame of every sueh
parinership, and of each pariner therein.

Upon the abandonment of the use of 2 Setitions name, the elerk
shall enter the fast of abandenment in the register, '

§2471.  Certified copies of register, and prool of publication,
to be evidence. Coples of the entries of a county cleriiz as herein
divestod, when cortified by him, and affidavits of publication, as
Lerein directed, raade by the printer, publlsm}:r, or E:hma‘:" elerly of
1 newspiper, ure presunptive evidence of the facts therein stated.




§IC.: 2:; Section 26848 of the Govermment Code is repealed.
24BLE, -~ The- Feem for-£ilding- and- indoxdng- a-cavtificate. of- fictitions

Regey - ineluding- af fideaddn of- publiaatd ony - 45« twawdollars. {$2).

T

Comment. This section; which provides the fee for filing and indexing
a fictitious name certificate, is repealed because the statute which reguires

the filing of the certificate is repeamled.
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SEC. 3, Section 8936.1 of the Business and Professions Cecde
is repealed.

£026+1---Ho-fiesikisus-name-~shall -be-vged-by~-a-brokar-in~the
esndvek-of-any-businesa~Fep-vhteh-a-1tionnpe~is~Feguired-unden-shas
ekapier-uniess-a-2icensa-benring-such-Fiatitisns-name-kas-basn

degued-ta-sasd-hrekery

Comment. This section is superseded by new Section 8936.1 (added by

this tentative recommendstion).
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SEC. 4. Section 8936.1 is sdded to the Business and Professions
Code, to reed:

8936.1. (a) As used in this section, "fictitious name" means
a neme other than:

(1) The neme cf the syplicent ¢r licenses if bhe is an
individual.

(2) The names of the members of e partnership if the applicant
or licensee iz a partnership,

(3) The corporate name as set out in its articles of incorpera-
tion if the applicant or licensee is a corporation.

{b) No broker shall use a fictitious name in the conduct of
any business for which a license is required under this chapter unless
such broker has e license issued in such Fictitious name. The come
mission may suspend or revoke the license of a broker for violation
of this subdivision.

{¢) A person applying for & license or the renevsl of & license
as & broker who desires to have the license issued cr reneved in a
fictitious name shall file & fictitious name certificate with the
epplication for the license or reneval of the license, The fietitious
name certificate shall be in writing, under oath, end in a form prescribed
by the commission end shall state the fictitious neme and the name,
and the address both of the residence apd plece of business, of the
applicent and if tha applicent ls a perinership, of every member
thereof, and 1f a corporation, of every officer and director thereof.
The commission shall designate the person or persons vho are required

to execute the certifieete on behalf of a partnership or corporation,
e
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The commission may include the fictitious name certificate as a
part of the application for the license or renewal of the license.
No license may be issued or renewed in a fietitious name unless
the certificate required by this section has first been filed with
the commission,

(d) The commission shall waintain a file of the Tictitious
name certificates arranged so that the fictitious nemes are in
alphabetical order. 4 fietitious neme certificate may be destroyed
or otherwise disposed of five years after the time it was filed

with the ccmmissilon.

Comment. This section relates to yacht and ship brokers. It is sub-
stantially the same as Section 10159.5 (added by this tentative recommenda-
tion). See the Comment to that section.

The first sentence of subdivision (b) restates the substance of existing
Section 8936.1 (repealed in this tentstive recommendation): The second
sentence of subdivision (b) is included to provide an additional sanction
for violation of the subdivision. Under existing leaw, the only sancticn is
a criminal prosecution. See Section 8929 ("Every viclation of this chapter

is a misdeneancr.").
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BEC. 5. BSection 1015§.5 of the Business and Proressions Code
is repealed.

2825935+ ~~Every-pereon-pEpiyins-fop-aetiocnne -under-thia-ehapbor
whe-&csires—%e-have;sueh-iieenee-iasae&-unéer-a-?ietitieue-nase-shal&
fiie-with-hig-appiitensien-p-periified-papr~-af-both-tho~antry-of-tke
eeun%y-e&erk-aﬁ&-the-aﬁﬁiﬂavé%—eﬁ-fabéieatien-maée-Puysuant-te-the
prsviaiens—ef-Ghagte?-2-éesﬁmeneéng-?ééh-Seeﬁisn—ekééé-si-@it&e-l@éef

Part-h-of-Bivipien-3-of-the~Eivid-Gadan

Ccument. This section is superseded by new Section 10159.5 (added by

this tentative recommendation).
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SEC. 6. Section 10159.5 is added to the Business and Professicns
Code, to read:

10159.5. {a) As uged in this section, "fictitiocus name" means
s name which is other than:

{1) The name of the applicant or licensee if he is an
individual.

(2) The nemes of the members of the partnership if the applicant
or llcensee 1s s partnership.

{3) The corporate name as set out in its articles of incorpore-
tion if the applieant or licensee is a corporation.

(b) No person shall use a fictitious neme in the conduct of
any business for which a license is required under this chapter unless
such person has & license issued in such fictitious nanme.

(e} A person spplying for a license or the reneval of a license
under this chepter who desires to have such a license isgsued or
reneved under a fictitious name shall file a fictiticus name certificate
with the spplication for the license or renewal of the license. The
fictitious name certificate shall be in writing, under ocath, and in a
form prescribed by the commissioner and shall state the fictitious
name and the name, and the address both of the residence and place of
business, of the applicant and if the applicant is a partnership, of
every member thereof, and if a corporation, of every officer and
director thereof. The commissicner shall designate the person or
persons vho are reguired to execute the certificate on behalf of a
partnership or corporation, The commissioner may include the fietitious name

certificate as a part of the application for the license or renewal of
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the license. No license may be issued or renewed in a fictitious
name uniess the certificate required by this section has first been
filed with the commissioner.

(@) The commissioner ehall maintain & file of the fictitious
name certificates arranged so that the fietltlous names are in slpha~
betical order. A fictitious name certificate mey be destroyed or
othervise disposed of five years after the time it wes Piled with the

comuissioner,

Comment: This section relates to real estate brokers and salesmen.

Subdivision (a), which defines "fictitious name," codifies the existing
definition of "fictitious name" as developed by the courts in interpreting
Civil Code Sectlon 2466 (repealed in this tentetive recommendation): See

Andrews v. Glick, 205 Cal. 699, 272 Pac. 587 (1928)(partnership); Berg Metals

Corp. v. Wilson, 170 Cal. App.2d 559, 339 P.2d 869 (1959)(corporation);

Vagim v, Browm, 63 Cal. App.2d 50k, 146 P,2d 923 (19L4h4) (individual).

Subdivisions (b} and (c) supersede existing Section 10159.5 {repealed
in this tentative recommendation} and Civil Code Section 2466 (repealed in
this tentative reccumendation). The procedure provided by subdivision (c)
is sufficiently flexible to permit the commissioner to adopt application forms
that will permit applicents for licenses and renewals of licenses to provide
the necessary information at a minimum of inconvenience and expense,
Subdivision (d) requires the maintenance of s file that will serve as
& substitute for the register required by Civil Code Section 24570 (repealed

in this tentative recommendation). The provision authorizing destruction of
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fictitious name certificates after five years is permissive rather than
mandatory. The five year period is intended to make the information in
the certificates available to the public for a reascnable period and, at
the same time, to eliminate the need to retain certificates that no longer

serve a useful purpose,.




SEC., 7. BSection 10522.5 of the Business and Professions Cede
le repealed,

6522757~ ~Every-perscR-appiring-Fer-a-ticense-under-this-chaptes
whe-~fesires-sh-have-guoh-1iernee rirAuved-upder-a-Fiatdticus-name-shald
Fiio-vith-his-appiacabicn-a-aephified-acpy~cf-hoth-the-eRbrs-afatha
eguniy-eievk-and-the~affidavit-af-prbliieation-rade-pHEsnans~Se-tkha
Frovipicns-af-Chapbar-2-{esrmeneing~with-Cootisn-phEE) -0 Pat2a-20

ef-Daps-Loof-Pivision-3-of-the-0ivid-Codae

Comment. This section is superseded by new Section 10522.5 (added by

this tentative recommendation).
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SEC, 8. BSection 10522,5 is added to the Business and Professions
Code, to read:

10522,5, (&) As used in this section, "fictitious name" means
& name which is other than:

{1) The name of the applicant or licensee if he is an
individual.

{2) The names of the members of the partnership if the applicant
or licensee is a parthership.

(3) The corporate neme as set out in its articles of incorpora-
tion if the applicant or licensee is a corporation.

(b) No person shall use a fictiticus name in the conduct of any
business for which & license is reguired under this chapter unless
such person has & license issued in such fictitious name,

{¢) A person spplying for a license or the reneval of a license
under this chapter who desires to have such license issued or renewed
under 8 fictitious name shall file a fictiticus name certificate with
the apvlication for the license or renewal of the license. The
fictitious name certificate shall be in writing, under cath, and in a
form prescribed by the commissioner and shall state the fietitious
name and the neme, and the address both of the residence and place of
business, of the applicant and if the applicant 1s a partnership, of
every member thereof, and if a corporation, of every officer and director
thereof, The commissioner shall designate the person or persons who
are required to execute the certificate on behalf of a partuership.or

corporation, The commissioner may include the fictitious name certifi-

cate as a part of the application for the license or renewal of the license,
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No license may be issued or renewed in a fictitious name unless the
certificate reqguired by this section has first been filed with the
cormissicner.,

{d) The commissioner shall meintain a file of the fictitious
neme certificates arresrged sc that the fictiticus names are in alpha-
betical order. A fictitious name certificate may be destroyed or
othervise disposed of five years after the time it was Tfiled with the

commissioner.

Comment, This section relates to mineral, oil,and gas brokers and
salesmen. It is substantially the same as Section 10159.5 {added by this

(:: tentative recommendation). See the Comment to that section.
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SEC. 9. Section 12300.2 of the Financial Code is repealed,

223602y~ -Every-porasn-engaging~in-the -business-of -a-ehoak
sel&er-er—easher-shall-eenéuet-sush-husiness-under—hia-tyue-n;ntw
wRisER-Re-has-eerplied-with-the-previptons-of-Chapber-2y -Titio-i0y

Pars-ly-Divisten-3-of-the-Givii-Caday

Comment., This section is superseded by Section 1220L4.5,
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SEC. 10. Section 12204.5 is added to the Financial Code, to
read:

1220k.5. (a) As used in this section, “"fietitious neme" mesns
a name which 1s other than:

(1) The name of the applicant or licensee if he is an individual,

(2) The nemes of the members of the partnership or association
if the applicant or licensee is a partnership or association,

(3) The corporate name as set out in its articles of incorpora-
tlon if the applicant or licensee 1s a corporation,

(b) No person shall engasge in the business of a check seller
or casher under & fictitiocus name unleses such person has = license
issued in such fictitious neme.

(¢) A person spplying for a license or the renewal of & license
to engege in the business of a check seller or casher vho desires to
have the license issued or renewed under a fictitious name shall file
a fictitious name certificete with the application for the license or
reneval of the license. The fictitious name certificate shall be in
writing, under oath, ahd in a form prescribed by the commissioner and
shall state the fictitious name and the name, and the address both of
the residence and place of business, of the applicent and if the appli-
cant 1s & partnership or association, of every member thereof, and if
& corporation, of every officer and director thereof. The commissioner
shall designate the person or persons who are required to execute the
certificate on behalf of a pertnership, assoclation, or corporation.
The commissioner mey include the fictitious pame certificate as & part
of the application for the license or renewal of the license., No license
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may be lssued or renevwed in & fictitious name unless ithe certificate
required by this section has first been filed with the commissioner.
(d) The commissioner shall maintain a Pile of the Fictitious
name certificates arrenged so that the fietiticus nemes axe in
alphabetical order, The file is a public record, A fictitious neme
certiflcate may be destroyed or othervise disposed of five years

after the time it was filed with the commissioner.

Comment. This sectlion relates to check sellers and cashers.

Subdivision (a), which defines "fictitious name," codifies the existing
definition of "fietitious name"” as developed by the courts in interpreting
Civil Code Section 2466 (repealed in this tentative recommendation). See

Andrews v, Glick, 205 Cal. 699, 272 Pac. 587 {1928)(partnership); Berg Metals

Corp. v, Wilson, 170 Cel. App.2d 559, 339 P.2d 869 (1959)(corporation);

Vagim v. Brown, 63 Cal, App,.2d 50k, 146 P.2d 923 (1944 ){individual).
Subdivisions (b) and (c) supersede existing Section 12300.2 (repealed
in this tentative recommendation) and Civil Code Section 2466 (repealed in
this tentative recommendaticn). The procedure provided by subdivision {c)
is sufficiently flexible to permit the commissicner to sdopt application
ferms that will permit epplicants for licenses and renewals of licenses to
provide the necessary information at e minimum of Inconvenience and expense.
See Section 12201, which reguires substantially the same information as is
required under subdivision (e).
Subdivision {d) requires the maintenence of a file thai will serve as
a substitute for the regilster required by Civil Code Section 2470 (repesled
in this tentative recommendatioﬁ). The provision authorizing destruction of
fletitious neme certificates after five years is permissive rather than manda-
tory. The five year period is intended to make the information in the certil.-
cates avallable to the public for a reassonable period and, at the same time,

to eliminate the need to retain certificates that no longer serve a useful

purpose,
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A STUDY BRELATING TO THE

FICTITICUS I'ANE STAIUTR

Introduction
In 1957, the California Law Revision Ccmmission ves authorized to make
a study to dﬂtermige whether the law relating to the use of fietitious namer
should be revised.
A fictitious name is ons that fails to disclose the true names of all

2
persons who are interested in the enterprise. The fictitious name svatute

is substantive3 in that it prescribes conditions that must be met by
anyone-~-sole proprietor, partnership, corporation or other--before suit can
be maintained to enforce transactions had in such name. The statute's
purpose is to prevent fraudulent trading by enebling persons dealing with
individuals using a fictitious neme to know with whom they are dealing.

The basic policy question to be resolved is whether the fictitious nau-
statute should be revised, repealed, or retained, The study first discusses
the present law in California and other Jurisdictions. Then i% analyzes
the problems involved in each of the three alternatives and the subordinate
policy considerations underlying an answer io the basic policy guestion,
Since the fictitious name statute is not presently accomplishing its objective
and since it would be equally undesirable to adopt the amendments necessary
to make the statute effective, the study recommends that the fictitious nhame
statute be repealed. Realizing that there may be disagreement on this
conclusion, the study concludes with a discussion of the amendments that

should be made in the fictitious name statute if it is to be retained.
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THE PRESENT LAW IIT CALIFORMIA AUD OTEER JURISDICTIONS

Ixisting California Law

Civil Code Sections 2L66-2471

Sections 2L4656-2LT1L of the Civil Code deal with the use of fictitious
names. Section 2466 provides, inter alia, {1) that every person transacting
business in this statel under a fictitious name, or a designation not showing
the true names of the persons interested in the business, must file with the
clerk of the county in whick the busineso has its principal office = subscribed
and acknowledged certificate stating the full name and residence of the
persons comprising the business and (2} that the certificate must subsequently
be published in a newspaper in the county and a certificate of publication must be
later filed.2 Section 2469 requires a new certificate to be filed and published
on the occasion of every change in the membership of the firm. Section 2469.1
authorizes but does not require a person upon ceasing to use a fictitious name
to file and publish a certificate of abandonment thereof.3 The courts have
said that the purpose of the fictitious name statutes 1s to enable persons
dealing with persons using a fictitious name to know the individuals with
whom they are dealing or to whom they are giving credit or becoming bound,

The sole penalty provided for failure to comply with Section 2466 et seg.
1g stated in Section 2468: '"Wo person doing business under a fictitious
name, or his assignee or essignees, nor any persons doing business as partners
contrary to the provisions of this article, or their assignee or assignees,
shall maintain any action upon or on account of any contract or contracts

made, or transactions had, under such fictitious name, or in their partnership

name, in any court of this State until the certificate has been filed and the

-

.3
publication has been made as herein required." Originally, it was held that

the filing of a complaint is an incident to "maintaining an action” so that
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the certificate required by this legislation must have been filed prier to the

filing of a complaint in any action involving a contract or transaction made
Py
<

under a Tictiticus name, umerous later decisions have relaxed this

!
stringent interpretation, however, 8o that it is now clear that the certificate

may be Ffiled and publication may te rmade at any time before trial after suit is
brought,

The fictitious name legislation dces not autheorize a person or group
of persons doing business under a fictitious name to file suit in the
fictitious name as a party plaintiff. Arguments to this effect have uniformly
been rejected by the courts.9 As a result, the statute is construed as a
substantive rule of lew that prevents a person from maintaining any action
upon & contract or other transaction made under a fictitious name until there
has been compliance with the statu.te.'lO However, a suit filed in a
fietitious name is merely a procedural defect that must be objected to in a
timely manner by the defendant or the defect is waived.ll

Cormercial or banking partnerships established outside the United States
are exempted from the coverage of the fictitious name legislation.12 The
fictitious name statutes only apply to those businesses which have a "local
habitation" or prinecipal place of business in California.13 smong the types
of business organizations included within the legislation are sole proprietor-

1k 15 16
ships, ©partnerships, unincorporated cooperative associations, Joint
17 18 19

stock companies, “Massachusetts" or business trusts, and corporations. It
should be noted that Szetion 2LG6 only wentions wersons and partnerships. Con-
sequently, Sections 2L466-2h7L have been applied only vhen the substantive
liability of the members of an organization is to be determined by applying
partnership 1aw.20 Since this result appears to be ccupelled by the wording of
Section 2466, there appears to te no sefeguard against the use of fletitious
names by an organization whose members have their individoal liability deter-

mined €1t agency principles.

The statute applies to any business name that fails to include the true
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nemes of all interested persons, Vhere suffixes, conjunctions, hyphens, ard
the like are used in connection with a business name, the law varles with
respect to the necessity for compliance with the fictitious name legislation,
apparently depending upon whether a partnership or other group of persons is
concerned or only a sole proprietor is involved., Thus, in the case of a
partnership, the use of & surname or surnames, even when not "fictitious" in
the sense of its not being the true name of the interested partners, together
21 22 23 2h
with words or abbrevistions such as "Co.," "& Co.," "& Som,” or "Bros.”
makes it necessary to comply with the statute. Where there is no such suffix,
however, & partnership name which consists of the true surnames of the
partners joined by the word "and" or the symbol thereof is not an assumed or
Tictitious name or a designation not showing the names of the persons interested
as partners; hence, compliance with the stetute is unnecesaa.ry.25 The rule
apparently is less stringent in the case of an individual proprietor. Thus,
vhere a sole proprietor's surname appears in the designation of the business
name, a "fletitious™ name is not involved and compliance with the statute is

26
unnecessary. For example, "Vegim Packing Company,"” '"W.S, Wetenhall
28

CGmpany,"27 and "Kohler Steam Laundry” ere not fletitious names within the
terms of the statute requiring the sole proprietor to comply with its terms.
Apparently, the tﬁecry of these decisions is that, since the cobject of the
fictitious name legislation is to prevent fravdulent trading,29 the Bsole
proprietor who in faet employs his persconzl neme in the business designation
cannot be said to be withholding information from customers regarding the
person with whom they are desling. Moreover, sn individual proprietor who
uses an anonymous business designation not containing his surname is not

within the scope of the fictitious name legislation where in fact he either

conducts all his business under his true neme instead of the anonymous
30

business name or the particular transaction involved is conducted under his

31
true neme.

¥t has been judicially suggested that partnerships and individuals were

not permitted at common law to do business under filetitious names, that the
R




right to do so is a creature of statute, and, hence, that the Legislature has
the right to prescribe certain conditions to be met before suit may be
maintained on contracts and other transactions conducted under a fictitious
name.32 The historical accuracy of this suggestion may be questloned in
light of similar judicisl proncuncements to the effect that "a person may
adopt any name, style, or signature wholly different <from his own neme by
vhich he may transact business, execute contracts, issue negotiable paper,
and sue and be sued."33 Perhaps this apparent inconsistency can be explained
on the basis that the former suggestion was made in conneetion with a case
involving a partnership whereas the latter was made in commection with a case
involving only a single individuwal, This distinction would serve as well to
explain, at least partially, the differences in result that obtain with respect
to partnerships and sole proprietors who append business type designations
to their true surnames,

A corporation is treated as a person for the purposes of the fictitious
name statutes, However, its corporate name is not a fictitious name; it is
the real nesme of this "person," The corporation must file a fietitious name
certificate only when it is doing business under & nams other than its corporate
name, For aexemple, if California Mill Supply Corporatisn is the corporate name
and the business is transacted in this neme, there is no need to file a
certificate, However, if the same corporation transacts its business as
Berg Metals Company, it is transacting business in a fictitious name and
must file a certificate.35 Filing and amending the certificate is not
particularly burdensome on the corporation since apparently the reguirements
of Section 2L66 are satisfied if the certificate lists the name of the person

36

doing business, e.8., California Mill Supply Corporation. In the ease which

N



suggested this conclusion, the names and addresses of two of the corporationts
officers were included in the certificate. This seems to have influenced
the court somewhat, but it is unclear whether the court would read this

37

requirement into the statute even though the wording does not require it.

Related Provisions--Partnerships

In addition to the fictitious name statute, there are several code
provisions which make some provision for filing and publishing information
relating to various types of organizations or which regulate the use of
fictitious names,

Sections 2466-2471 were enacted as a part of the original Civil Code
of 1872. 1In 1929, both the Uniform Partnerghip Act and the Uniform Limited
Partnership Act were enacted in this state3 and are now codified in the
Corporations Code.39 Both of these acts contain some provisions for filing
and publishing information relating to partnerships.

The pertinent provisions of the Uniform Partnﬁrship Act are Corporations
Code Sections 15010.5 and 15035.5. Section 15010.5 ° provides that an
acknowledged and verified statement of partnership may be filed in the partner-
ship's name or in the names of two or more of the partners in the office of
the county recorder in as many counties as the partnership desires. The
stat ement shall set forth the name of the partnership and the names of each
of the partners and shall state that the partriers named are all of the
partners. The certificate may also state the name and date of death of any
deceased partner and that such death did not dissolve the partnership because
of an agreement pursuant to subdivision (Y4) of Corporation Code Section

15031. The truth of the matters stated in the certificate is conclusively

presumed in favor of & bona fide purchaser for value of partnership real

G-



estate in any county where the certificate or g certified copy thereof has
been filed. The purpose of the section is to protect bona fide purchasers
of partnership real property which is conveyed subject to Section 15010. The
Tictitious name statutes are intended to provide a source for discovering

the identity of the persons who are behind a fictitious name; Section
15010.5, in a limited number of instances, provides another source for
obtaining this informztion.

Section 15035.5 ' requires the publication of a notice of dissolution
at least once in a newspaper in each place in which the partnership business
was regularly carried on; it also requires that an affidavit of such
publication Ye filed with the county clerk within 30 days after the
bublication. Thus, although the filing of the certificate of abandonment
is permissive under Civil Code Section 2469.1, the Corporations Code in
effect makes the filing of such a certificate mandatory in the casgse of g
general partnership. L

Corporations Code Section 15502 ° requires persons desiring to form
a limited partnership to sign and acknowledge a certificate setting forth

the names and residences of the members of the firm and a good deal of other

information and requires that the certificate be filed in the county clerk's

office and the county recorder's office in the county in which the limited .

partnership has its principal place of business, as well as in the recorder's

office in each other county where it has a place of business or holds title

to real property. This provides the pubiic with another source for obtaining

the names of the persoms interested iﬂ3a business if it is a limited partnershipf
Corporations Code Section 15505 provides that the surname of a limited

partner camnot appear in the firm's name unless it is also the surname of a

general partner or unless, prior o the time that the limited partner became

-7-
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such, the business was carried on in a name including the surname of the
limited partner. This provision would seem to bring every limited partnership
within the scope of Section 2466 under its prohibition against transacting
business under "a desgignation not showing the names of the persons interesﬁzd
as partners in such business." Corporations Code Sections 15524 and 15525

set forth the procedure for amending or canceling the certificite and
prescribe when such an amendment or cancellation must be made. ’ In addition
to requiring amendment at other times, these sections require the certificates
to be amended whenever there is a change in the membership of the limited

partnership. This provision corresponds to the amendment provisions of the
L6

fictitious name statutes.

Related Provisions--Certain Licenses Under Business and Professgions Code and

Financial Code

L7

Business and Professions Code Section 10159.5 requires that any
applicant for a real estate broker's or salesman's license to be issued in
a fictitious name must ile with his application certified copies of the
entry of the county clerk and the affidavit of publication made pursuant to

the fictitious name statute,

Business and Professions Code Section

b3

8936.1 forbids any yacht or ship broker to conduct business under a
fictitious name unless his license is issued in such name, Financial Code
Section l230@.2u9 provides that a check seller or casher must conduct his
business under his true name unless he has complied with the requirements of

the fictitious name statutes. These provisions help enforce compliance with

the fictitious name statutes.
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The Law in Other Jurisdictions

A number of states have enacted legislation that is not dissimilar to
the California fictitious name legislation.Eo However, little assistance can
be gained from cother states in determining whether the California statute
should be revised since the infterpretation given the California statute is
,
representative of the law generally in thoszse states having similar legislation.i

REVISION OF THE CALIFORIIA LAW

Introducticn

The foregoing discussion has been concerned with the present law in
Callfornia and other jurisdictions. The remainder of this study is concermed
with the problems that exist in the present law and the suggested solutions
to those problems,

As the following discussion indicates, the bhasic policy question to be
resolved is whether the fictitious name statubte should be revised, repealed,
or retained. If the statute is not to be repealed, clarifying and substantive

changes in the statute should be considered and will be discussed.

Should the Fictitious Fame Statute {Civil Code Sections 2h66-2471)

Be Retained?

The purpose of the Tictitious name statute is to prevent fraudulent
trading by enabling the members of the public to know with whom they are
dealing when they enter into transactions with persons using fictitious names.1
It is doubtful that the present statube is accomplishing its purpose. This
raises a question concerning the necessity and desirability of retaining the

fictitious name statute. There are three alternatives to be considered.

First, the statute could be repealed. BSecond, the statute could be amended
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to make it effective, Third, the statute could be retained substantially

as is and could be smernded to make its operation less onerous.

Repeal of the Fictitious Name Statute

The present fictitious name statute apparently is not accomplishing
its purpose. It is @ifficult to estimate the degree of compliance with
the statute. However, it seems probable that many persons doing business
in fictitious names either through choice or inadvertence do not file the
required certificate. Even if all the perscns who are required to register
d1d so, experience suggests that most members of the public wauld not consiult
the records before entering into a business transaction with persons using a
Tictitious name. In addition, it 'is probable that few people read the
fictitious name certificates that are published in their local newspaper,
to say nothing of those which are published in legal newspapers. Even if
arpersnn did read such a certificate, it is unlikely that it would be
particularly meaningful or would make any lasting impression on him unless
he had already had scme dealings with the individuals named in the certificate;
the reader would have insufficient knowledge concerning the reliability
of the persons named %o be aided in protecting himeelf against fraudulent
trading.

In addition to failing to give mearingful advance notice, the statute
does not contain an effective sanction t5 enforce compliance. The only
penalty for failure to comply with the fictitious name statute is that a party
cannot maintain any action upon or on account of any contracts made or trans-
actions had under the fictitious name.2 Torts arising 0ut3of transactions

had in the fictitious name are not within this prohibition, Since compliance

may be had at any time before the trial of the case and since the defense
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is waived by failing to object to noncompliance in a timely manner, very
few causes of action are lost by failure to comply with the fictitious

name statute. In fact, a dismissal of the cause of action for failure to
Properly file and publish the fictitious name certificate is not considered
to be a decision on the merits and, if the statute of limitations has not
run, s second suit may be filed on the identical cause of action after

the plaintiff has complied with the requirements of the section. It is
pProbable that this interpretation of the legislation is a judicial attempt
to avoid the defeat of legitimate causes of action through the use of
noncempliance as a technical defense, similar in nature to the Statute of
Frauds. The result is that many persons will not comply with the fictitious
rame statute since there is no compelling reason to do so.

Another potential defect in the statute is that the penalty prescribed
in Section 2468 may not apply to a failure to amend the Fictitious name
certificate as prescribed in Section 2469, Section 2468 prohibits maintaining
an action in any state court "until the certificate has been filed and the
publication has been made as herein required." Since Section 269 requires
a new certificate to be filed and published whenever there is a change in
the organization's membership, the penalty could be applied to Seetion 2469
by interpreting the words "as herein required” in Section 2468 as referring
to all the sections dealing with fictitious names. No cases were found
deciding this gquestion but, if the statute is to be at all effective, the
penalty definitely should apply to failure to comply with Section 2469,

The California filctitious name legislation imposes requirements that are
burdensome and costly in their application to large partnerships and
untincorporated associations. This is primarily true because of the reguirement
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of Section 2469 that a new certificate be filed and published whenever there
is a change in the organization's members. The fee for filing and publishing
the certificate is only two dollars5 but, if there are frequent changes in
the membership, the procedure can beccme expensive, Considerably less
hardship is imposed by the fictitious name legislation in its application
to sole proprietors or small partnerships since the initial costs are
reasonable and there is less likelihood of frequent change in the merbership.

Except in the cases involving a corporation or scle proprietor,
Sections 2466-2471 have been applied to unincorporated association only
in cases where the subsantive liability of the members of the organizations
involved was to be determined by applying partnership law. Since this
result appears to be compelled by the language of Section 2466 which refers
only to "every person” and "every partnership," the statute does not restrict
the use of fictitious names by organizations whose liability is determined
on agency principles. This leaves a serious gap in the coverage of the
sections. It also may cause uncertainty as to the necessity of filing a
fictitious name certificate since it is not always clear in advance what
substantive rules will be applied to determine an organization's liability.

In a limited number of instances, certain filing requirements applicable
to general and limited partnerships or corporations produce an overlap in
coverage with the fictitious name statu,te.T However, the overlap is
insignificant and the other sections do not provide the same degree of
protection as the flctitious name statute,

On the other hand, the Information provided in the fictitious name
certificates can serve as an ald to discovery, A plaintiff can learn which
individuals comprise z particular firm and he will be able to serve these

persons with process more easily. Of course, there i= always the possibility
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that there will be no certificate on record or that, if there is a certificate,
it may not be up to date. Section 2466 is a particularly useful aid to the
defendant’s discovery. If the plaintiff has not filed a certificate, the
defendant's objection thereto will force the plaintiff to file an up-to-date
certificate in order to continue his action, However, the same dinformation
could he obtained through the use of written interrogatories with only a
slight increase in cost.

The fact that the public is not always apprised of whom it is doing
business with, is caused as much by the public's apathy as it is by the
defects in the statute, Public diligence cannot be legislated. However,
if it can be done without imposing too great a burden on the registrants,
it is desirable to provide proteciion against frauvdulent trading for those
who are sufficiently diligent to avall themselves of it, The particular
features of the fictitious name legislation which now impose significant
burdens on registranis can be smended to alleviate these burdens. Some degree
of protection, even though an imperfect one, may be better than no protection
at all.

Finally, the fictitious name statute is incorporated into the operation
of Sections 0936.1 and 10159.5 of the Business and Professions
Code and Section 12300.2 of the Financial Code. In respect to the occupations
mentioned in these sections, the licensing requirements work as a second
genction for failing to comply with the fictitious name statute. If the
fictitious name statute is repealed, it might be considered to be necessary
to amend each of these other sections to provide some new sanction to protect

against the use of fictitious names in the occupations regulated therein,
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Making the Fictitious Iame Stalbute Effective

Since the purpose of the fictitious name statute is to permit the
public to know the persons with whom they are dealing, the key to making the
statute effective is to have as many types of business organizations as
possible within the ambit of the sections and to provide a sanction that will
ingure that these organizations will register as required,

At the present time, the biggest deficiency in the coverage of the
statute is that the language used has been interpreted not to extend the
coverage of the sections to unincorporated associations whose liability is
determined by agency law, The courts have also defined "fictitious name"
in such a manner that sole proprietors doing business under names, such as
Kchler Steam Laundry, and partnerships doing business under common names which
include the nameg of all the interested partners are not within the ambit
of the sectioms. 0f course, these latter gaps in coverage are not serious
since the names of all the interested parties appear in the firm names and
one is only dealing with a few individuals. However, if the statute is to
give meaningful protection, it should be amended to cover other unincorporated
associagtions whose liability is determined by agency law, Of course, it is
in its application to large associations that the fictitious name statute
is the most costly and burdenscme.

If the penalty for noncompliance with Sscticns 2466-2471 were made
more stringent, it is likely that a high degree of registration would be
achieved.

The only sanction directly provided for in the case of noncompliance
with the sections is that no action may be maintained to enforce a contract

made or transaction had in a fictitious name. This, of course, has reference
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to suing by Joining all the interested parties as individual plaintiffs and
has no relation to the common nome statute. However, if Section 388 is
amended to permit suit to be brought in common ngmwe, this sanction, or
whatever sanction is adopted, should apply to an acticn brought in common
name under Section 388, In addition, as previously mentioned, an indirect
Sanction exists where it is Decessary to show compliance with the fictitious
neme statute before certain licenses will be issued in a fictitious name.

One alternative tao stiffening the sanction would be +o make void any
contract or transaction eniered into in g Tictitions name prior to ccmplying
with the sections. If the public generally became aware of the filing
requirement and the prenalty provided for disregarding it, there would be
an extremely high level of compliance. However, many legitimate claims
would be defeated in those cases where, either through inadvertence or
ignorance of the law, persons failed to register. The small businessman
operating without benefit of legal advice would be the person most seriocusly
bhurt even though he really is not the person causing the problem that the
statute is designed to meet, This smendrent would tend to create problems
similar to those created by the Statute of Frauds and its mmerous exceptions,
The courts' interpretation of the penalty now provided by Ssction 2468 as
only providing a matter to be pleaded in abatement is an attempt to ayoid
Just such a result on a smaller scale, This price is too high to pay for
increased effectiveness of the fictitious name statute.

Another approech would be to make a contract or transaction unenforceable
instead of void if entered into in a fictitious name prior to filing the
required ecertificate. Although this penalty is less harsh, the dangers of
defeating legitimate claims and creating a technical defense are still

prevalent; such a proposal should not be adopted.
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4 less extreme amendment would te to provide that no action may be
brought on a contract or transaction in a fictitious name until the plaintiff
has filed & fictitious name certificate. Then, instead of treating the
plaintiff's failure to file the certificate as a matter to be pleaded in
abatement, defendant's timely objection to failure to file could be made a
ground for dismissing the action. The defendant still could be required to
raise the objection by answer or demurrer, or he could be permitted to raise
the objection at any time up to some point in the litigation, for example
until commencement of the trial or until the plaintiff completes the pre-
sentation of his case. Buch a provision would create much less of a trap than
would be created by making the ccntract or iremsacticn void cr unenforceable.
Of course, & plaintiff still would be deprived of his cause of action if the
action were dismissed after the statute of limitations had run. The longer
the defendant is permitted to wait before he is required to raise his
objection, the greater the danger is that the plaintiff may be trapped. Since
it is doubtful that this type of amendment would sufficiently encourage
compliance, its adoption is not recommended.

Another method of strengthening the statutory sanction would be to
apply it to tort acticns arising out of the transaction of business in a
fletitious name. Of course, this prohibition would apply only to torts committed
against the entity and not to torts committed against zn individual while he
is working for the entity. If Section 388 were amended to permit suit to be
brought in common name, this provision would be particularly arplicable to
tort actions brought in common name. However, if this proposal were agdopted,
it would seem to extend greatsr protection to the public than was originally
intended. The public is to be protected from fraudulent trading in its

legitimate and innocent transactions with firms using fictitious names, but
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the public cannot claim the right to use this protectiosn as a technical
defense to protect itself from its own tortious amets. To so extend the
sections would be unwise.

In determining whether or not to adopt any of these amendments to
make the fictitious name statute more effective, it should be remembered
that the decision deperds on whether the increased effectiveness to be
galned is considered to be sufficiently important to offset the danger of

defeating legitimate claims by creating a  technical defense.

Retaining the Fictitious Fame Statute Substantially As Is

The remaining alternative is to retain the statute in substantially
its present form.

Although the fictitious name statute generally is not effective, 1t
has been made effective in certain areas by making compliance with the
statute a prerequisite to obtaining a license or carrying on a particular
business.9 In these areas, the statute operates effectively and serves a
worthwhile purpose. Therefore, it may be undesirable to repeal the fictitious
name statute. If it 1s repealed, it might be necegsary to amend the other
code sections which now incorporate the fictitious name statute to provide
some new sanction.

In other areas, retaining the statute in substantially its same form
would provide at least a medicum of protection against fraudulent trading.
Some assistance also might be provided in the area of discovery, Finally,

the procedural problems which are responsible for most of the burdens presently

imposed by the statute can be largely solved by amendment.
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Conclusion and Recommendation

The fictiticus narme statute either should be repealed or, if its substance
if to be retained, some procedural amendments should be made to reduce the
burden of complisnce, The price to be paid in the defeat of legisimate
elaims is too high to justify adopting the severe sanctions needed to make
the statute more effective. The trap that would be created outweighs the
necessity of protecting the public.

An acceptable result would be to retain the statute substantially as
is. Retaining the statute would result in continued protection in those
areas where licensing and regulatory provisions in the Financial and Business
and Professions Codes have made the fictitious name statute effective. It
also might provide a modicum of protection in other areas and might provide
scme assistance in discovery. If the statute is retained, it should be revised
to clarify some matters and to reduce the burden of compliance. The
revisions that would be needed if the statute is retained are discussed below.

The best result would seem to be to repeal the sections. There are
gaps in the statute's coverage; there is no effective penalty to force
compliance; filing and particularly amending the certificate is burdensome
and expensive; and there is no way of legislating diligence into the general
public. The most significant obstacle to repealing the sections is that
amendments probably would have to be made in several other statutes which are
the only areas where the Tictitious name statute is accomplishing its
objective, However, since the statute is not accomplishing its objective
generally and since changing it to enforce general compliance would create

an even worse situation, the statute should be repealed.
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Needed Modifications if the Pictitious Ijame Statute is to

Be Retained

Expanding the Scope of Coverage

A serious gap in the protection which the fictitious name statute is
intended to provide is caused by the fact that unincorporated associations
whose liability is determined by agency principles are not within the
ambit of the statute.lo If protection i=s to be provided against fraudulent
trading, it is desirable to have available a record of the members of all
types of business organizations, regardless of the method used to determine
their liability. Therefore, 1f the fictitious rneme statufe is to be retained,
it may be desirable to include these additional organizations within its
scope.

Although such an amendment theoretically would provide additional
protection against fraudulent trading, it should be noted that as a practical
matter thers is no assurance that this would be the result since there is no
effective sanction to assure compliance with the requirement. In addition,
the burdens imposed by the fictitious name statute are greatest when the statute
is applied to large organizations, many of which are not presently covered
by the statute but would be coversd if this particular amendment were
adopted. Conseguently, since there is no assurance that the newly covered
groups will comply with the filing requirement, it probably is not desirable
to sgubject them to the potential costs and burden involved.

Publication
Section 2466 requires that the fictitious name certificate be published
in a newspaper once a week for four weeks and that an affidavit of such

publication be filed with the county clerk within 30 days after completion
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of the publication. Such publication alsoc is required whenever a change is
made in the membership of the filing organization, This latter provision

i1s extremely burdenscme >n large associations with fluctuating memberships.,
At the very least, this provision should be amended to permit the publication
of an up-to-date certificate on an annual or semiannual basis. In fact,
publication should be dispensed with entirely; it serves no useful purpose as
a practical matter since a public record can be maintained as effectively
upon the basis of the original affidavits without the addiiional time and
expense caused by publicaticon.

Where Should the Fictitious Name Certificate Be Filed?

Section 270 requires every county clerk to keep a register of the
certificates filed with him and a certified copy thereof is presumptive
evidence of the facts stated therein. The person or organizavion filing the
certificate need do so only in the county of its principal place of business.
Filing only in the county of the principal place of business does not afford
adequate protection to those who deal with the person or organization elsew
where in the state.

One solution might be to require the maintenance of a Guplicate record in
a state ofTice such as the office of the Secretary of State.ll' This provision
could apply to all businesses covered by Section 2466 or ouly to those
businesses doing business in more than one county. It would seem to be
better to limit the application of this provision to this latter group since
it would minimize the additional burden. The main objection to this approach
is that it would be costly and, even if it were adopted, it is unlikely that
a high degree of ccmpliance would be realized,

Another approach that would provide more protection for the publie
would be to require the filing of a fictitious name certificate with the

county clerk in each county where the firm transacts business in = Fictitious
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name. However, this system would substantially increase the cost, the
inconvenience to the registrant, and the possibility of ncnccmpliance.

In view of the lack of any effective sanction to insure compliance
with the registration requirement, it would not eppear to be desirable to
meke that reguirement more onercus than it now is.

Updating the Fictitious FName Certificate

Section 2469 requires a new publication and filing upcn each change of
membership in a business organization subject to the Ffictitiocus name legis-
lation. The requirement no doubt is intended merely as a mcans of keeping
the original certificate up-to-date. Hewever, it is an imposing burden in
cases of large groups where membership frequently changes. The burden
imposed is less significant when the group involved is smaller and more
stable. Hovever, if the fictitious name statutes are to protect the public
against fraudulent trading and are to informally aid discovery, they must
be kept reasonably current. The problem is {o achieve thiz result and, at
the same time, to minimize the turden imposed. There does not seem to be a
solution that will fully solve both problems at the same time so that it must
be attempted to achieve as rational a balance as possible.

If a nev statement 1s required only at specified intervals, it is
desirable that the statement be an up-to-date list of members. This would
obviate the necessities of maintaining past rosters and requiring persons
using the rosters to update them by going through a number of pericdic state-
ments. If the present system of amendment is retained, it might be possible
to file only each change 1in membership as it happens and then to file a new,
up~-to-date roster annuslly or simiannually.

The simplest approach would be to permit all organizations wo £ilg an
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up-to-date certificate ammually or sexiannually. However, this nay not keep
the certificates sufficiently current to protect the public and to aid in
discovery. I the coverage of the fictiticus name statute is exiended to
organizations whose liability is determined by agency law, the procedure
that is adopted to update the certificates should not be tased on a distinction
as to what substantive law is to be applied to a particular organization.
Often it is difficult to know in advance vhether agency or partnership law
will apply. & better approach would be to have several dilferent procedures
that would be applied to groups on the basis of their size and the nature of
their business relationship,

A corporaticn should be required to amend its certificate only when it
changes its corporate name or when the names and addresses of its officers
or directors change if these items have Dbeen included in the certificate.

It is recommended that true partnerships still be recquired to amend
their certificate every time there is a change in the members of the partnership.
This provision is not particulerly burdensome since the nature of the pariner-
ship is conducive to stable membership relaticmship,

If other unincorporated asscciations are small enough--for example, those
with ten or Tewer membters--it would not be itco burdenscme to reguire them
to file an smended certificate every time there is a change in the membership.
However, a real problem is presented in respect to a large asssociation. The
necessity of keeping the membership list cuvrrent is the most acute when a
large associlziion is involved; but this is also the situation vhere frequent
amendment imposes the greatest burden. The conly solution balancing these
two considerations seems to be one regquiring amendment at regular intervals,
for example guarterly or semlannuelly.
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Pinally, it should be made clear that the penalty provided in Section
2468 applies to failure to properly amend the Tictitious name certificates
as well as to failure to file and publish the original certilicate. If
no sanction is provided for failing to amend the certificate, it is unlikely
that the certificates will be kept up-to-date and their value will be greatly

reduced.

Abandonment of Fietitious Names

Section 2469,1 provides that a persor or organization abandoning a ficti-
tious name in which 1t 1s doing business mey file a certificate of abandonment.
However, there is no requirement that such a certificate must be filed.

It is not crucial that filing a certificate of abandonment be made
mendatory, but the present rule contributes to the maintenance of stale
records. OF course, there i1s no effective sanction for not filing a certificate
even if the filing were to be made mandatory. However, any effective sanction
would tend to create another trap for unvary or uninformed businessmen,
Consequently, it is probably rest to rely on persons to comply voluntarily

with this mandatory filing provision.
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Corperations Ceode Section 15010.5 provides:

15010.5. (1) & statement of pertnership, in the name of
the partnership, signed, acknowledged and verified by tvo or mor:z
of the partners, or such a statement signed by two or more of the
partners as individuals, acknowledged and verified by each signing
parther, may be recorded in the office of the county recorder of
any county. BSuch recorded statement, or a copy thercof certified
by any recorder in whose office it or a copy thereof so certified
ig recorded, may be recorded in any other county or countiec. The
statenent shall set forth the name ¢f the partnership ard the name
of each of the partners, and shall state that the partners named
are all of the partners. If 'a parircership is nct disselved sy the
death of a partrer bty reascn cf an ajrsement provided Jor in sub-
divisicr (&} of Zection 15031 the stolerent or smended stacement
may oeate the name and dete of death o such deceased paruner and
that whe parirership vas ncot dizsccolved by reasscn of Luveh dcall te-
causc of the existence of wuch sgrecuent,

It shall be conclusively presumed, in favor of any Lona fide
purchaser for value of the partnership reel property located in a
county in which such statement or such certified copy thereof has
been reccrded, that the persons pamed as partners thersin are
members ¢f the partnership nered and that they are all of the
members cof the partnership, and thet spy partner stated to be dead
is deceased and that the partnership vas not dissolved 7 rooccen
of suclk death, wless there 1s recorded by anyone claiming to be a
partner a statement of partnership, verified and acknovledged by
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ho,

the person executing it, which shall set ferth the nane of the
partnership, a statement that such rerson claims to ©e a member of
such partnership or a statement that any of the persons nemed in s
previcusly reccorded statement of parinership are not rembsrs of
such partnership.

{2) As used in this section and in Section 15010, "conveyance"
Includes every instrument in writing by which any estate or interest
in real estate is created, allened, ncrtgaged, or encumbered, or by
whicli the title to any real property may be affected, except wills;
"eonvey" includes the execution of any such instrument; and "pur-
chaser” includes any perscn acguiring an interest under any such
instrument.

See also Corporations Cede Section 15010.6 which provides:

15010.6. Where no statement of partnership as provided in
Section 15010.5 has been recorded prior to the death of cne or more
of the partners, such statement may be signed, acknowledged and
verified by two or more of the swviving partners, in the form and
manner specified in said section; provided that if all of the part-
ners except one are deceased, the statement may te signed, acknowe
ledped and verified by the last surviver of the partners only; and
provided further that such statement shall specify the date of
creation of ihe partnership, which of the partners are deceased and
the date of death of each deceased psrtner.

Nothing in this section shall be cconstrued to aiiect the
provisions of Section 15031 of this ccde.

Corporations Ccde Section 15035.5 vrovides:

15035,5., Whenever a partnership is dissolved, a nctice of the
dissclution shall bte published at lecst once in a nevspaper of
general circulation in the place, or in each place if more than one,
at vhich the parinership business was regularly carried on, and an
affidavit shecwing the publication of such notice shall he filed with
the county clerk within thirty days after such publication.

Corporations Ccde Secticn 15502 provides:

15502, {1l) Two or wove werscns desiring $o fov. a liuited partner=-
ship shall

(a) Sign and acknowledze 4 certificate, whiclh shall
state

I. The name of the partnership,

IT. The ckaracter cf the business,

IIT. The location of the principal place of busziness,

IV, The name and place of residence of each member; general
and limited partners belng respectively designated.

V. The term for whieh the partnership is to exisi,

¥I. The amcunt of cashiand a cescriptica of and the asreed
value cf the other property contributed by each limited partner,
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¥II. The additional contributions, if any, agreed to be
made Ly each limived pariner oni ohe tilce of whlich —r avells
on the happening of which they shall Le made,

VIII. The time, if agreed upon, vhen the contribution of
each limited partner is to be returned,

IX. The share of the profits or the other ccmpensation
by way of inceme vhich each limited partner shall receive by
reascn of his contribution,

X. The right, if given, of a limited partner to substitute
an assignee as contributor in his place, and the terms and con-
ditions of the substitution,

¥I. The right, if given, of the rartners to adrit addition-
al limited partners,

X1T. The right, if given, of one or more of the limited
partners to priority over other limited partners, as to contri-
buticns or as to compensation by way of income, and the nature
of such pricrity,

XIII., The right, if given, of the remaining general
partner or partners to continue the business on the deaih, re-
tirerent, or insanity of a general partiner,

XIV. The right, if given, of a limited partner to demand
and receive property other than cash in return for his contribu-~
tlon, and

iV, The right, if given, of a limited partner to vouie upon
any of the matters described in sutdivisien (b) of Seciion 15507,
and “he vote required for election or removal of general partners,
or to cause cther action to be effective as to the limited part-
nership,

(V) Record said certificate in the office of the recorder
of the county in which the principal place of business of the
partnership is situated.

(2) A limited partnership is formed if there has been sub-
stantial ccompliance in goed faith wiih the requirements of para-
graph cne.

(3) If the partnership has places of business situated in,
or nolds title to resl property in, different counties, it shall
cause either such recorded certificate, or a copy of such recorded
certiricate, certified by the recorder in whose office it is re-
corded, to be recorded in the office of the recorder of each such
different county.

(1) Recording of the certificete in accordance with (1}(b)
above cr recording of the recorded certificate or a copy thereof
in accordance with (3) shove shall create the same counclusive
presumptions as provided in Secticn 15010.5 of this code; any
other person claiming to be a partner vho has been gmitted from
any such statement shall have the right to record a corrective
staterment as provided in said Section 15010.5.

Corporations Ccde Secticn 15505 provides:

15505. (1) The surname of = limited partner shell not appear
in the partrership name, unless

(z) It is also the surneme of & general partner, or

(b) Prior to the time when the limited partner bocame such
the business had been carried on under a name in which his surname
appearead.

() A limlted partner whose nare appears in a partnership
name contrary to the provisions of paragraph one is liable as a
general partner to partnership creditors vho extend credit to the
partnership without actual knowledge tnat he is not 2 general
partner. -6
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These sections provide:

1552k, (1) The certificate shall be canceled vhen the
rartnership is dissolved or all limited partners cease to be
such.

(2) A certificate shall be amended when

(2} There is =& change in the rare of the partnership
or in the amcunt or character of the contribution of any limited
partner,

(v) A person is substituted as 2 limited partner,

(c) An additional limited pariner is admitted,

{d) A person is admitted as a general partner,

(e} A general partner retires, dies, or becomes insane, and
the business in continued under Sectieon 15520,

{(f} There is a change in the character of the business of
the partnership,

(z} There is a false or errconecus statement in the cercificate,

(h) There is a change in the “ize as stated in the certificate
for the dissolution of the partnership or for the return of a
contributicn,

(1) A time is fixed for the dissolution of the partnership,
or the return of a contribution, no cime having heen specified in
the certificete,

(i) The members desire to maize a change in any other staterent
in the certificate in order that it shall accurately represent the
agreenent between them, or

(2} There is a change in the right to vote upon any of the
matters described in sutdivision () of Section 15507.

15525. (1) The writing to amend a certificate shall

{a) Conform to the requirements of subdivision la of Section
15502 as far as necessary to set forth clearly the change in the
certificate which it is desired fo make, and

(b) Pe signed and acknowledged by all members, and an amenhd-
ment substitutirg a limited partner or adding a limited or zeneral
partner shall be signed also by the member to be substituted or
added, and when a limited partner is to be substituted, the amend-
ment shall also be signed by the assigning limited pariner.

(2) The writing to cencel a certificate shall be sigmed by
all nembers.

(3} A person desiring the cancellation or amendment of a
certificate, if any person designated in paragraphs cne and two
as a perscn who must execubte the writing refuses to do so, may
petition the supericr court in the county where the principal place
of the partnership is situvated to direct a cancellation cor amendment
therecof.

(4} If the court finds that the petitioner has o right to have
the vriting executed by a person who refuses to do so, i shall
order the county recorder of the county in which the original certifi-
cate is reccorded to record the cancellation or smendment of the
certilficate; and where the certificate is to be amended, the court
shall also cause to be filed for record in said office a ceriified
copy of its decree setiing forth the amendment.
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{3} A certificate is amerded or canceled when tliere 1s
recorded in the office referrcd io ir parasraph {1)(L} of
Section 15002 of this code:

{a) A& writing in accordance vith the provisions of para-
grap:i cne or two, or

(v) 4 certified ccpy of the crder of court in accordance
with thie provisicns of paragraph four. Provided, hovever, thatl
such amendment or cancellation shall be void as against a
purchaser or encumbrancer in good faZth arnd for value of real
proper:y in a "different county” welzrred to in paragrazh (3)
of Secuion 15502 of this ccde, whose ccnveyance 1s duly recorded
before such reccrded writing, or a copy thereof certified by the
recorder in wkose office it is recorded, or a certificd copy of
such court corder, has teen reccrded in the office of ihe recorder
in such different county.

(6) After the certificate is duly amended in accordance
with this section, the arended certificate shall therealter be
for =1l purpases the certificate provided for by this act except
as to a purchaser or encumbrancer in good faith and for value
unde> the circumstances set forih in the provise to paragraph (57.

See also CAL, CCRP. CCODE § 15516.
See CAL, CIVIL CCDE § 2463.
Business and Professicns Ccde Seciilcn 1C159.5 provides:

10159,5, Every perscn applying fcr a license under this chapter
who desires to have suchk license issued under a fictilicus name shall
file with his application a certified copy of both the eniry of the
couniy clerk and the affidavit of vpullication rade purcuant Lo the
provisions of Chapter 2 (commencing with Section 2hG) of Title 10
of Pari & of Divisicn 3 of the Civil Ccde.

£

Busiress and Frofessions Code Section £936.1 provides:

8936,.1, Ho fictiticus nzme shall te used by a broker in the
conduct of any btusiness for wnlen a liceanse is required under this
chapter unless a license bearing such Tlctiiious neme has been issued
to said brcker.

Finarcial Cede Section 123CC.2 provides:

12300.2. Every perecn engagirg in the business ¢ a check
seller cr casher shall conduct such business under his truc name
unless ne has ccomplied with the provisions of Chapter 2, Title 10,
Part i, Division 3 of the Civil Ccde.

See fnnot,, 45 AJL.R, 198 (1926).

thid,.
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Revision of the California Law--mp.%=23

Andrevs v, Glick, 205 Cal. 699, 272 Tac. 587 (1928); Bonk of Azerica

v. Fat'l Furding Corp., &5 Cal. App.2a 320, 11k T.2d 49 (1ch1),

See 2 ITKIN, SUMMARY OF CALTFORNIA LAU, Fartnership § & (7th ed. 1960).

Thompscn v. Byers, 116 Cel. Apxp. 214, 2 P.ad Lhoo (1531).
Folder v. Sobrovich, 153 Cal. App.2d 32, 31L& P.2d 56 (1937).
CAL. GOVT, CCDE § 26848,

Kadota Fig Ass'n v. Case-Swayne Co., T3 Cal. 4App.ad 795, 167 T.2d
518 {(1945); ©ld River Farms Co. v. Roscce Haegelin Co., 98 Cal. App.
331, 276 Pac. 1CLT (1929).

See the text, infra at 6-0.

Pendleozon v, Cline, 85 Cal. 1h2, 24 Zae. 659 {18%0}; “ohler -,

Stephenson, 39 Cal. App. 37k, 2178 Fzc, 970 (1919).°

See TUS. & PROF. CODE §%§ §936.1, 1015%.5, 10282.5; FIf, CoDB § 123G0.2.

See Lhe text, surre at 12.

Cf. Cil. GOVT, CCDE § 53051.



